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ENDORSEMENT

[1]  OnDecember 13, 2009, I endorsed the recotd as follows:

The motion was heard December 8, 2009, The parties indicated that, in view of
the ongoing Chapter 11 proceedings, it would be desirable for me to rule on this
motion at the earliest time possible, even if reasons were to follow at a later date,
It is my understanding that there is a status hearing in the U.S. court scheduled for
December 14, 2009, which again underscorcs the importance of providing a
decision today, '

The motion of the Applicant is granted. Amended Settlement approved. Reasons
will follow, ~

[2] These arc those reasons.

[3]  Grace Canada, Inc. (“Grace Canada” and with W. R. Grace & Co. and its 61 US.
subsidiaries filed under Chapter 11 cases (the “U.S, Debtors” , “Grace’™} brought this motion to
seek approval of the Amended and Restated CDN ZAT Minutes of Settlement (the “Amended
Settlement™).
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[4]  On Oectober 17, 2008, 1 approved the Original Settlement which resolved al! claims
against Grace relating to the manufacture and sale of ZAI in Canada.

[5] By its terms, the Original Settlement was void if Grace did not obtain the U.S.
Confirmation Order by October 31, 2009. The U.S. Confirmation Order was not obtained by
that date and consequently the Original Settlement became void.

[6]  The Amended Settlement extends the Original Settlement on terms. Tt summary, those
terms are:

(@  the deadline for the U.S. Confirmation Order is now December 3 1, 2010;
(b)  Grace agrees to increase its contribution to the CDN ZAI PD Claims Fund;

{c)  the partics agree that the CDN ZAI PD Claims Fund may accept CDN ZAI
PD Claims through to December 31, 2009:

(d)  Grace agrees to support the application of Representative Coungel in the U.S.
Court for their appointment as special counsel for CDN ZA] Claimants, which
will entitle them to apply to the U.S. Court to have the U.S, Debtors pay
certain of their legal fees; and

(¢®)  CDN ZAI PI Claimants may pursuc the Crown for CDN ZAI PI Claims
provided that any subsequent claims by the Crown for contribution and
indemnity are channclled to the Asbestos Trust (as defined in the First
Amended Joint Plan),

7] Counsel to Grace submits that the Amended Settlement is substantially similar to the
Original Settlement, the only material difference relates to the ability of ZAl PI Claims to pursue
claims against the Crown. Counsel further submitted that while the Crown benefited under the
Original Settlement, that benefit was gratuitous since the Crown refused to participate in the
settlement, Further, the Original Scttlement is now void and the Crown currently has no
protection from CDIN ZAI Claims.

[8]  Counsel to Grace further submits that pursuant to the Amended Settlement:

(@3 the Crown is entirely protected from CDN ZAI PD Claims (again
gratuitously); and

(b)  CDN ZAI PI Claimants will be able to pursue CDN ZAI PI Claims cven
though they may give risc to claims by the Crown for coniribution, indemnity
or otherwise provided that such CDN ZAl PI Claims by the Crown arg
channelled to the Asbestos Trust by the First Amended Joint Plan.

[9]  Counsel further contends that the term summarized at [8](b) immediately abovc is fair
and reasonable:

(a8  as CDN ZAI PI Claimants may now pursuc claims against the Crown;
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(B}  as any resulting claims by the Crown for contribution or indemnity are
preserved by being channelled to the Asbestos Trust and will be treated in the
sarne manner as all other Asbestos PI Claims;

(c)  since, if the Crown believes that the channelling injunction unfairly prejudices
its interests, that is an issue to be addressed by the U.S. court; and

(@  as, in any event, it is unclear to what extent there are, in fact, CDN ZAI Pl
Claims. To datc, after an enofmous amount of publicity, only one family (the
“Thundersky Family") appear to assert ZAl PI Claims. As has been set out n
earlier filings, Grace believes it has a complete defence to the Thundersky
Family claims,

[10]  Counsel to Grace also submits that the Amended Settlement provides tangible benefits to
all stakeholders in place of potentially prolonged litigation with uncertain outcome and that the
Amended Settlement is an important step towards the re-organization of Grace whichk has been
ongoing since April 2001.

[11] The Crown takes a different view.

[12]  Counsel to the Crown submits that the Amended Settiement no longer releases CDN ZAl
P1 Claims against the Crown for which the Crown could claim over against Grace (“Third Party
Release”), but rather “channels” the Crown contribution and indemnity claim to the Asbestos
Trust. The Crown further submits that the Amended Settlement is not “gubstantially similar™ to
* the Original Settlement. Tn addition, the time for “addressing” the faimess of the channelling
injunction has now passed as the Confimmation Hearing, subject to final legal argument in -
January 2010, has concluded and it is therefore foo late for the Crown to “address™ the issue of
prejudice as an objection made within the context of the Confirmation Hearings.

(13]  Counsel to the Crown further submits that the Amended. Settlement is neither fair nor
reasonable and ought not to receive court approval on the following grounds:

(8  Conflict of Interest — The CCAA Representative Counsel generally, and the
Lanzon Belanger firm in particular, are in a conflict of intercst and have
breached their obligations to act in the best interests of the Crown, a claimant
on behalf of whom this Court hes specifically approved them to represent, in
negotiating a “restated” settlement that deliberately removes the Third Party
Release in order to increase the number of claims available to the CDN PI
Claimants against the Crown and increase their possible recovery while
effectively barring the Crown’s ability to scek contribution and indemnity
against Grace;

(®)  The removal of the Third Party Release is unfair and prejudicial to the Crown;

(i) Detrimental Refiance: the Crown relied upon this Court’s approval of the
Original Settlement and withdrew from active participation in the U.S.
Proceedings to challenge the faimess and equity of the treatment of the
Crown’s contribution and indemnity claims in the Joint Plan and PI TDP
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[Trust Distribution Procedures] and it now appears to be too late to
participate in the Confirmation Hearings as the evidentiary portion of the
hearings is now closed;

(i)  Increased Litigation Costs and Decreased Recovery; Whereas the Crown,
under the Original Settlement was exposed to only respond to alleged
direct liability claims, if any, and was not going to have to participate in
the U.S. proceedings at all, the Crown will now have to actively
participate in litigating its contribution and fndemnity claim against the PI
in accordance with the PI TDP which procedures provide for a cap on
amounts recoverable and preserve to Grace all defences to claims and
other procedural hurdles that will create uncertainty and increased costs
for the Crown and potentially lcave the Crown without recovery against
Grace for amounts paid to the CDN PI Claimants for which the Crowi has
no direct liability;

(iif)  Increase Procedural Uncertainty: There is a live issue as to whether the
CDN PI Claimants must first litigate against the U.S. PI Trust or whether
they can compel the Crown to litigate the class actions in Canads Srst.
The Crown asserts that by filing claims in the U.S. bankruptey
proceedings, both CDN PI Claimants and the Crown have attorned to the
jurisdiction of the U.S, court to resolve Grace’s joint and several Hability.
Grace and the CCAA Representative Counsel, however, appear to be
asserting that the Amended Settlement permits the CDN ZAI PI Claimants
to Litigate their claims in Canada against the Crown without Grace being a
party and without procedural orders to ensurc Grace’s evidence will be
madec available for tral, thus leaving it to the Crown to litigate against the
U.S. PI Trust in order to recover any amounts paid by the Crown on behalf
of Grace’s joint liability; and

(c)  ZAI PD Claimants in Canada Receive Less than U.S. ZAl PD Claimants -
Individual ZAI PD Claimants appear to be able to recover more from the U.S.
ZAl PD Fund than CDN ZAI PD Claimants.

[14] Counsal to the Crown submits that Grace’s motion should be dismissed and requests the
court to dircet Grace and CCAA Representative Counsel fo retum to the bargaining table to
reach a scttlement that restores the Third Party Release as such an outcome is “fair and
equitable™ and consistent with the finding in the Original Settlement approval that the CCAA
Representative Counsel have a duty to represent and therefore to protect the Crown’s interest,

Preliminary Issue
[15] Inmy view, there is one submission that can be disposed of summarily.

[16] The Crown submits that Lauzon Belanger is specifically in a conflict of interest. The
Crown takes the position that in 2009, after the Original Settlement was approved, counsel at the
Department of Justice who had carriage of the file, left the Department of Justice and joined the
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law firm of Lauzon Belanger, Counsel for the Crown wrote to Lauzon Belanger and received
assurance that Lauzon Belanger would cease acting as CCAA Representative Counsel in respect
to any and all matters relating to the Crown, The Crown submits that Mr. Belanger’s affidavit,
swom December 4, 2009 in support of this motion is improper and a clear breach of Lauzon
Belanger’s agreement to withdraw from participation as CCAA Representative Counsel in
respect of matters relating to the Crown.

[17] Counsel to the Crown submits that all portions of Mr. Belanger’s affidavit that attest to
the “fairness” of the Amended Settlement should be strack.

[18] It seems to me that although there may be an argument as to conflict with respect to the
Lauzon Belanger firm, it should not result in an order striking out portions of Mr. Belanger’s
affidavit. The individual formerly employed by the Department of Justice has had no
involvement in this matter whilc at Lavzon Belanger. Further, an ethical wall is in place at
Lauzon Belanger and there is no suggestion that there has been any transfer of confidential
information. In addition, there is no motion hefore the court to disqualify Lauzon Belanger. In
my view, this issue does not go to the merits of the dispute and I see no basis, in these
circumstances, to strike out certain portions of Mr. Belanger’s affidavit,

Facts

[19] Counsel to Grace summarized the facts at paragraphs 12 - 51 of his factum. Counsel to
the Crown summarized the facts at paragraphs 7 — 32 of her factum. In addition, 2 summary of
facts up to the time of the Original Settlement is reported at Grace Canada Inc. (Re) (2008), O.J.
No. 4208.

[26] Tdo not propose to comment further on the facts, unless it is necessary to do so in light of
specific differences.

Issues

[21]  The issue is whether the Amended Settlement is fair and reasonable and ought to be
approved.

[22] The Amended Settlement contemplates a settlement of all CDN ZAl Claims, both CDN
ZAI PI Claimns and CDN ZAI PD Claims. In my view, the differences between the Amended
Settlement and the Original Scttlement have been fairly represented at paragraph 51 of the
factum submitted by counsel to Grace:

51.  The key differences between the Amended Setilement and the Original
Settlement are as follows:

(a) Pursuant to the Original Settlement, the U.S. Confirmation Order was to
be obtained by October 31, 2009. Pursuant to the Amended Scttlement, the U.S.
Confirmation Order is to be obtained by December 31 , 2010;

(b)  Pursuant to the Original Settlement, Grace was to contribute CAD
$6,500,000.00 million to a fund in respect of the administration, adjudication and
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distribution of funds in respect of the CDN ZAI PD Claims Fund. Pursuant to the
Amended Settlement, Grace is required to contribute CAD $8,095,632.44 or CAD
$8,595.632.44, depending on the date the U.S. Confirmation Order is obtained;

(¢} Pursuant to the Original Settlement, Representative Connsel was not
permitted to pursue CDON ZAI Claims against the Crown if the Crown could then
raisc, by way of contribution, indemnity or otherwise, CDN ZAI Claims against
the Grace Parties. Pursuant to the Amended Settlement, Representative Counsel
may pursue CDN ZAI PI Claims against the Crown provided that any subsequent
claims by the Crown for contribution, indemnity or otherwise against the Grace
Parties are chanmelled to the Asbestos Trust. Consistent with the Original
Scttlement, the Amended Settlement continues to prohibit Representative Counsel
from pursuing CDN ZAI PD Claims against the Crown if such claims will result
m a claim for contribution, indemnity or otherwise by the Crown against the
Grace Parties;

(d) ~ Pursuant to the Amended Settlement, Grace will consent to and support an
application by Representative Counsel for the appointment as special counsel for
CDN ZAI Claimants in the U.S. Proceedings retroactively to September 1, 2008,
and going forward to the date of the U.S. Confirmation Order. As a resukt of this
appointment, Representative Counsel will be entitied to apply to have the U.S.
Debtors pay their legal fees for this period. There was no sirmilar provision in the
Original Settlement; and

(c) Pursuant to the Original Seitlement, CDN ZAI PD Claimants were
required to file a proof of claim on or before the CDN ZAI PD Claims Bar Date
of August 31, 2009.in order to scck compensation from the CDN ZAI PD Claims
Fund. Pursuant to the Amended Settlement, all CDN ZAI PD Claimants who file
proofs of claim by December 31, 2009 shall be entitled to seek compensation
from the CDN ZAI PD Claims Fund,

[23] Tam in agreement with the submissions of counsel to Grace as set out at paragraphs 52
and 53 of his factum. Specifically, it has already been determined that Representative Counsel
have the authority to enter into the Amended Settlement on behalf of all CDN ZAI Claimants,
See Grace Canada Inc., supra, at paragraph 32. '

[24]  Further, it has also been determined that the court has the jurisdiction to approve
settlements such as the Amended Settlement, including settlements with third party releases. See
Grace Canada Inc., supra, at paragraphs 34 and 40— 41,

[25] In assessing whether to grant approval, the court should consider whether the Amended
Settlement is fair and reasonable in all of the circumstances.

[26] 1 determined that the Original Setflement was fair and reasonable, In doing so, I
expressly referenced submission in Grace’s factum dated September 25, 2008, which were
attached at Schedule “C” to the factum on this motion.
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{27} Counsel to Grace submits that the Amendcd Settlement is a fair and reasonable resolution
of the CDN ZAl Claims and that thc Amended Settlement does not prejudice the Crown, the
CDN ZAI PD Claimants or CDN ZAl PI Claimants.

[28] Counsel also submits that the Amended Settlement is of critical importance to Grace and
its ability to complete its restructuring in accordance with the First Amended Joint Plan as a
resolution of the CDN ZAI Claims is a pre-condition to the First Amended Joint Plan.

[29]  Counsel also submits that the Amended Scttlement is also of greater benefit to the key
stakeholders:

(a)  CDN ZAI PD Claimants will now have 2 larger monetary fund to claim
against and the period in which they can file claims against Grace has been
extended; and

()  Any CDN ZAI Pl Claimants will now have an ability to pursue the Crown for
claims in respect of which the Crown can claim over against Grace, provided
that such claims over are channelled to the Asbestos Trust.

[30] Counsel to Grace addressed the issue of prejudice:
() Thunderksy Family

[31]  Gracc submits that the Thundersky Family are the only known ZAI PI Claimants. Grace
takes the position that the Thundersky Family cannot properly advance a claim in respect of ZAJ
as the claims are statute barred by virtue of the 30 year ultimate limitation period under the
Manitoba Limitation of Actions Act. ZAl is alleged to have been installed in the Thundersky
Family home in 1964, The Thundersky Family Claim was first made 40 ycars later in 2004.

[32] Counsel to Grace further submits that, in any event, the Amended Settlcment is more
advantageous to ZAl PI Claimants as it provides some potential recourse against the Crown for
claims for which the Crown is jointly liable whereas the Original Settlement did not.

[33] The Thundersky Family took no position on this motion.

[34]  There is nothing on the record to indicate that there is any prejudice to the Thundersky
Family arising out of the Amended Setilement. '

{ii) Crown
[35] The Crown objects to the motion for the reasons referenced at [12] and [13].
CCAA Representative Counsel in a Conflict of Interest

[36] Counsel for the Crown submits that a unilateral decision by CCAA Representative
Counsel to strip away the Third Party Release as part of the Amended Settlement constitutes a
breach of their legal duty owed to the Crown and necessarily renders the Amended Settloment
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unfair and unreasonable and is not in the best interests of the class members given the increased
costs and uncertainty of litigating the joint liability issues that had previously been relcased,

[37] Counsel to the Crown also submits that there was a deliberate targeting of the Crown in
the removal of the specific provisions previously negotiated on behalf of the Crown providing
for the Third Party Release and that this is cvidence of a fundamental conflict of interest created
by the CCAA Representative Order and that CCAA Representative Counsel can only properly
discharge their legal and cquitable duties owed to the Crown anising from the CCAA
Representative Counsel Order by restoring the Third Party Release.

[38] ° Inmy view, this subrnission is misguided.

[39] By Order of Farley J. on Fcbruary 8, 2006, Representative Counscl wers appointed to act
as the single representative on behalf of all CDN ZAI Claimants and to advocate their interests in
the restructuring process. '

[40] No one has taken issue with the authority of Representative Counsel to represent all CDN
ZAI Claimants in the U.S. court, this court or at any of the mediations connected with these
proceedings.

[41]  The submission of the Crown is based on the premise that there has been a unilateral
decision by CCAA Representative Counsel to strip away the Third Party Release. The Third
Party Release is embedded in the Original Settlement. The Original Seftlement is dead and the
Third Party Release no longer exists. Representative Counsel have to deal with this reality. The
mandatc of Representative Counsel flows from the Grder of February 8, 2006. To suggest that
Representative Counsel can only properly discharge their legal and equitable duties by restoring
the Third Party Release is, in my view, not supportable. The issue for consideration is whether
the Amended Settlement is fair and reasonable in all the circumstances. I have not been
persuaded of the necessity to require a Third Party Release to be part of any settlement before it
can be considered to be fair and reasonablc.

Crown Detrimental Reliance on Third Party Release

[42] = The Crown submits that in reliance upon the Original Settlement and the specific
approval of the Third Party Releases, the Crown withdrew an objection to the U.S. Joint Plan
Disclosure Statement on the basis that the Original Scttlement rendered that objection, and any
further challenges to the Joint Plan, moot. The Crown further takes the position that the U.S.
Joint Plan Confirmation Hearings have now concluded and it appears to be too late for the
Crown to object to the PI TDP or to object to other treatment in the Joint Plan of the Crown
contribution and indemnity claims.

[43] Thave not been persuaded by this argument. In reply, Mr. Tay submitted that all parties
were aware that the Original Settlement had a “drop dead date” of Qctober 31, 2009. As this
date approached, it was apparent the U.S. Confirmation Order had not been obtained. As such,
the risk of the Original Settlement becoming void was known,
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[44] Mr. Tay further submitted that Grace cannot be held responsible for the Crown not acting
and that there was no basis for the Crown to have placed such reliance on the Original
Scttlement.

[45] I agree with the submission of Mr. Tay. The parties involved are all sophisticated and
they knew the consequences of failurc to obtain the U.S. Confirmation Order by October 31,
2009. The reliance placed on the Original Settlement by the Crown was, in my view,
unreasonable in the circumstances and does not alter the act that the merits of the Amended Plan
should be considered in light of the reality that the Original Settlement no longer exists.

CDN ZAI PD Claimants Would Recover More in U.S. FD Fund

[46] The Crown estimates that its recovery against the CDN PD Fund will range between
CAD $666,000 to CAD $1.321 million. In contrast, the Crown submits that had the Crown been
- permitted to file her PD claim in the U.S., the Crown may have been entitled to recover in U.S,
dollars its total claim of U.S, $3.023 million.

[47] While potential and theoretical recovery for U.S. PD Claimants is interesting, it is not
directly relevant to the issue of whether the Amended Settlement is fair and reasonable. The
Amended Settlement puts forth the compensation package for CON ZAI PD Claims and it is this

term that has to be considered and not the U.S. proposal, '

[48] In respect of CDN ZAI PD Claims, the Amended Settlement, in my view, benefits the
Crown:

(a)  Under the Amended Settlement, as under the Original Settlement, CDN ZAI
PD Claimants have agreed not to pursue the Crown; and

(b)  The Crown is also a potential CDN ZAI PD claimant and as such will benefit
trom Grace’s increased monctary contribution to the CDN ZAI PD Fund.

[49] T accept the submission of counsel to Grace that given the approval of the Original
Settlement and the fact that the Amended Settlement provides further benefits to the Crown in
respect of its CDN ZAI PD Claims, there is no basis for the Crown to raise objections related to
the treatment of the CDN ZAI PD claims.

CDN ZAI PI CLAIMANTS
[50] The major dispute is with respect to the treatment of CDN ZA1l PI Clams.

[311 It is clear that pursuant to the Amended Settlcment, Represcntative Counsel may pursue
CDN ZAI PI Claims against the Crown provided that any subsequent claims by the Crown for
contribution, indemnity or otherwisc against the Grace Parties are charmelled to the Asbestos
Trust.

[52] The Crown submits that it was not a party to the Amended Settlement and the Crown
specifically objects to the Amended Settlement which results in the Crown having to defend all
claims brought against the Crown,
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{33] In my view, the concerns of the Crown are misguided for two reasons. First, the
concerns of the Crown do not arise as a result of the Settlement. It seems to me that the
treatment of the contribution and indemnity claims of the Crown against Grace are identical to
the treatment of all co-defendants having claims against Grace. In this respect, it can be said that
the Amended Scttlement has gratuitous benefits for the Crown insofar as ¢laims can only be
made against the Crown provided that the Crown’s claims for contribution and indemnity are
channelled to the Asbestos Trust.

[54] Second, the Crown is currently exposed to any and all suits by CDN ZAI Claimants
whether or not it is jointly liable with Grace. The Amended Settlement provides that the
treatment provided to the Crown, and its ability to claim against the Asbestos Trust, is identical
to that of all co-defendants. In this regard, it cannot be said that the Crown has been unfairly
targeted in the Amended Settlement,

[55] Tn my view, to the extent that the Crown has a complaint, it should be directed to the
terms of the U.S. Plan. There is nothing in this ruling that prohibits the Crown from taking a
position of objection in the U.S. Confirmation Hearing. The Statc of Montana has put forth a
similar position to that of the Crowsn and, in this respect, the legal position of the Crown may
very well be considered by the U.S. court. :

Increased Procedural Uncertainty

[56] The Crown submits that by filing claims in the U.S. Chapter 11 Proceédings, the CDN
ZAT Pl and PD Claimants and the Crown have all attomed to the Jurisdiction of the U.S. Court to
determine Grace’s joint and severat liability in respect of the 11 Canadian Class Actions.

[57] Inmy view, this may be an ongoing issue but it does not impact on the issue before the
Court on this_motion.

Other Factors

[58] I have also considered the submission of counsel on behalf of Grace to the effect that the
concerns of the Crown related to liability arising from “claims over” in the context of CDN ZAI
PIClaims are largely theoretical. Counsel to Grace submits that there is but one ¢cluster of claims
(the Thundersky Family Claim) and those claimg may be statute barred. In my view, it is
appropriate to take this submission, which I accept, into account when considering the overall
issue of prejudice as raised by the Crown.

Disposition

[59]  Thave not been persuaded by the arguments of the Crown.

[60] The concems of the Crown, if any, arise from the First Amended Joint Plan and not from
the Amended Settlement. The U.S. Court will at firgt instance, determine the appropriateness of
the channelling injunction and the Asbestos Trust. In addition, the Crown will also have the

opportunity to make submissions on any motion to recognize the First Amended Joint Plan
including the channelling injunction, in Canada,
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[61]  For the reasons set forth, I find that the Amended Settlement is both fair and reasonable.
The Amended Settlement represents an important component of the First Amended Joint Plag
and provides a venue through which ZAI Claims may be resolved. It is not in the interest of any
party for there to be ongoing uncertainty and delay as to the resolution of these claims, nor the
cscalating costs which will likely accompany further delays.

[62] Accordingly, the motion is granted. The Amended Settlement is approved. As agreed by
the parties, thete is no order as to costs. :

/@/qzm— A,

’ MORAWETZ J.

Date: January 8, 2010
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