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NOTICE OF MOTION

The Defendants, Rochester Financial Limited, Promittere Capital Group
Inc., Promittere Asset Management Ltd. and Banyan Tree Foundation, will make a
motion to The Honourable Madam Justice Lax on a date and at a time to be fixed by
her Honour at the Court House at 361 University Avenue, Toronto, Ontario or such

other place as directed by her Honour.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION I8 FOR:

(a) A stay of this action (the "Robinson Action”) pending the final
disposition of existing Notices of Objection and any subsequent appeals

respecting taxation reassessments referred to in the statement of claim;

(b)  Costs of this motion on a substantial indemnity basis; and
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(c)

(a)

(d)

()

Legal*3737268.2

Such further and other relief as to this Honourable Court seems just.
THE GROUNDS FOR THE MOTION ARE:

The plaintiffs have commenced the Robinson Action under the Class
Proceedings Act, 1992 (the “CPA"), which proceeding has yet to be

certified as a class proceeding under the CPA;
The relief sought in the Robinson Action includes:

(i)  as against all defendants, damages arising from additional taxes
and penalties charged by the Canada Revenue Agency (the
“CRA") to the plaintiffs and putative class members as a
consequence of the CRA’s current and possible future
disallowance and reassessment of charitable donation tax
receipts issued by the defendant, Banyan Tree Foundation
(“Banyan Tree”), in respect of a charitable donation program (the

“Gift Program”); and

(i) as against the defendant, Rochester Financial Limited
(“Rochester”), a declaration that certain promissory notes (the
“Promissory Notes") obtained by Rochester from the plaintiffs
and putative class members in connection with the Gift Program

are void and unenforceable;

The reassessments for 2003 and 2004 are currently being disputed by
way of Notice of Objection filed by the vast majority of Gift Program

participants;

If the reassessments are confirmed, appeals will be commenced before
the Tax Court of Canada, the court with exclusive jurisdiction over the

taxation issues raised by the reassessments;

In adjudicating the tax appeals, the Tax Court will be addressing the

foundational issue raised in the Robinson Action, namely whether the




(f)

(9)
(h)

(k)

plaintiffs and putative class members were erroneously charged taxes
and penalties by the CRA in respect of the Gift Program (and therefore
should receive credit for improper taxes and penalties charged and/or
paid) and whether the Promissory Notes are legally enforceabie (which

issue will also be definitively addressed in the tax appeals),

Accordingly, the tax appeals, if successful, will render the Robinson

Action moot;
At this point, the Robinson Action is premature;

Furthermore, it is just to order a stay of the Robinson Action in order to
avoid a multiplicity of legal proceedings {(and duplicative and substantial

legal costs with the prospect of inconsistent findings of fact and law);

Sections 106 and 138 of the Courts of Justice Act, R.S.0. 1980,

c. C.43, as amended;
Rule 21.01(3) of the Rules of Civil Procedure; and

Such further and other grounds as counsel may advise and this

Honourable Court may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion:

(a)
(b)

l.egal*3737268.2

The affidavit of Robert Thiessen sworn October 21, 2008; and

Such further and other documentary evidence as counsel may advise

and this Honourable Court may permit.
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AFFIDAVIT OF ROBERT THIESSEN

I, Robert Thiessen, of the City of Toronto, in the Province of Ontario,
MAKE OATH AND SAY:

1. I am a chartered accountant by profession and an officer and director of
each of Rochester Financial Limited {(“Rochester”), Promittere Capital Group Inc.
(“Promittere Capital”), Promittere Asset Management Ltd. (“Promittere Asset’) and
Banyan Tree Foundation (“Banyan Tree”).

2. I was personally involved in all aspects of the “Gift Program” described
below. As such, | have knowledge of the matters hereinafter deposed.

Purpose of Affidavit

3. | swear this affidavit in support of a motion to stay this action (the
“Robinson Action”) commenced by Kathryn and Rick Robinson against each of
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Rochester, Promittere Capital, Promittere Asset, Banyan Tree and Fraser Milner
Casgrain LLP (“FMC").

4, As explained below, the Robinson Action is based entirely on the
pending or possible future disallowance and reassessment by the Canada Revenue
Agengcy (the “CRA”) of charitable donation tax receipts issued by Banyan Tree as part
of a charitable donation program (the “Gift Program”). The tax status of the Gift
Program has not yet been finally determined and remains within the jurisdiction of the
CRA (in the first instance), and then the Tax Court of Canada. Proceedings with
respect to the reassessment for the taxation years 2003 and 2004 are described
below.

5. Since the resolution of the tax status of the Gift Program will be
determinative of the plaintiffs’ claims in the Robinson Action (both individually and as
a class proceeding), this motion is brought in an attempt to avoid the muitiplicity of
legal proceedings posed by the Robinson Action in light of the pending tax appeals
described below (and the risks of both inconsistent findings and unnecessary legal

costs associated therewith).

The Robinson Action

6. The plaintiffs have commenced this proceeding under the Class
Proceedings Act, 1992 (the “CPA”) by way of Statement of Claim issued February 27,
2008. Attached hereto and marked as Exhibit “A” is a copy of the Statement of

Claim.

7. As can be seen with reference to the Statement of Claim, the relief
sought in the Robinson Action includes:

(@)  as against all defendants, damages arising from additional taxes and
penalties charged by the CRA to the plaintiffs and putative class
members as a consequence of the reassessment of charitable donation
tax receipts issued by Banyan Tree in respect of the Gift Program; and
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(b)  against Rochester, a declaration that certain promissory notes (the
“Promissory Notes”) obtained by Rochester from the plaintiffs and
putative class members in connection with the Gift Program are void
and unenforceable.

8. Generally speaking, | understand from the statement of claim that the
basis for the relief sought in the Robinson Action is the assertion that the Gift
Program did not comply with the applicable tax rules for charitable donations and that
the defendants were negligent in failing to ensure that there was legal compliance in
that respect.

9. As of the date of swearing this affidavit, the Robinson Action has not
been certified as a class action under the CPA.

The Gift Prog.ram

10. On the advice of and with the assistance of FMC, the Gift Program was
structured as a mechanism to provide donations to various charities, and in doing so,
enable taxpayers to obtain charitable donation tax receipts.

11. The structure of the Gift Program was essentially as follows:

(@)  a participant would complete a Loan Application and Power of Attorney
form and other documents by which:

(i)  the participant would pledge (the “Pledge”) a donation of a
specified amount to Banyan Tree; and

(i}  the participant would borrow approximately 85% of the Pledge
from Rochester, which loan (the “Loan”) would be evidenced by
a promissory note (the “Promissory Note”):

(b)  the participant would pay Rochester a security deposit (the “Security
Deposit’} in respect of the Loan, from which growth, if any, wouid be
used to pay interest and income taxes owed on that growth and then to

Legal*3737309.2
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reduce the principal amount owing on the Loan (to the extent available);
and

(c)  the participant would receive a charitable donation tax receipt for the full
amount of the Pledge.

12. Attached hereto and marked as Exhibit “B” is a copy of the standard
form Loan Application and Power of Attorney executed by participants in connection
with the Gift Program in 2003.

13. Attached hereto and marked as Exhibit “C” is a copy of the standard
form Promissory Note executed by participants in connection with the Gift Program in
2003.

14, FMC provided a written legal opinion (the “FMC Opinion”) as to the tax
status of the Gift Program for 2003, which was available for inspection by the various
participants.  Attached hereto and marked as Exhibit “D” is a copy of the FMC
Opinion.

15. Subsequent to 2003, the Gift Program continued for each year to and
including 2007. During those years, the standard form documentation referred to
above and the structure remained essentially unchanged. _

16. In each of 2002, 2003, 2004, 2005, 2006 and 2007, thousands of
participants participated in the Gift Program by which millions of dollars were donated
by Banyan Tree to various charities. More specifically and since 2002, Banyan Tree
has received cash donations of more than $136 million and in-kind donations of more
than $67 million. In turn, Banyan Tree has gifted approximately $150 million to
hospitals, schools, religious and childcare foundations and the like.

17. As prescribed by the Gift Program, each participant received a
charitable donation tax receipt for the full amount of their respective Pledges.

Legal*3737309.2




18. As also prescribed by the Gift Program, the participants who executed
Promissory Notes owe Rochester the amounts set out in their respective Promissory
Notes, as secured by their respective Security Deposits.

The Reassessments by the CRA

19. In 2007, [ first became aware that the CRA had been sending letters to
the participants of the 2003 Gift Program in which the CRA advised that it had
reassessed the income tax of those participants and that it was disallowing the full
donation credit claimed by each participant in that year. Attached hereto and marked
as Exhibit “E” is a sample of the CRA’s reassessment letter issued in 2007.

20. As can be seen with reference to Exhibit “E”, the CRA was disallowing
the entire donation credit claimed by a participant in 2003 based upon the following
positions taken by the CRA:

(@) there was not a valid gift pursuant to section 118.1 of the Income Tax
Act (the “ITA™);

(b)  the Gift Program was a tax shelter pursuant to section 237.1 of the ITA
and the loan obtained was a limited-recourse amount pursuant to
section 143.2 of the ITA; or

{c) the General Anti-Avoidance Rule (*GAAR”), as set out in subsection
245(2) of the ITA, applied based upon an alleged misuse of section
118.1 of the ITA and an alleged abuse of the object and spirit of the ITA

read as a whole.

21. Similarly and in 2008, | became aware that the CRA had been sending
letters to the participants of the 2004 Gift Program in which the CRA advised that it
was disallowing the full donation credit claimed by each participant in that year.
Attached hereto and marked as Exhibit “F” is a sample of the CRA’s reassessment
letter issued in 2008.
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22. As can be seen with reference to Exhibit “F”, the CRA's positions as to
why it was disallowing the full donation credit claimed by each participant in 2004
were the same as those conveyed by the CRA in the previous year.

The Objections to the Reassessments

23. Upon becoming aware of the reassessments issued by the CRA in
respect of the Gift Program, Banyan Tree became involved in assisting 2003 and
2004 Gift Program participants in good standing in filing appropriate Notices of
Objection to the CRA reassessments . In the event that the CRA refused to
reconsider the reassessments in response to the Notices of Objection, these Gift
Progam participants would be in a position to prosecute tax appeals to the Tax Court
of Canada, the court with jurisdiction over the taxation issues raised in respect of the
Gift Program. A copy of the form of Notice of Objection supplied by Banyan Tree to
donors in good standing is attached hereto and marked Exhibit “G”.

24, In February of 2007, Banyan Tree sent a letter dated February 20, 2007
to all participants of the 2003 Gift Program in which Banyan Tree advised of its
position with respect to the reassessments and offered information and assistance to
challenge the reassessments, as reflected in the letter attached hereto and marked
as Exhibit “H”.

25, At that time, Banyan Tree arranged a litigation fund to challenge the
reassessment and engaged the expertise of tax lawyers at Goodman and Carr LLP.

26. By correspondence sent to all 2003 Gift Program donors dated
March 9, 2007 (a copy of which is attached hereto and marked as Exhibit “I”), Banyan
Tree delivered Authorization Forms to allow donors in good standing to elect to be
represented by Banyan Tree's solicitors, in which case Banyan Tree's solicitors
would provide Notices of Objection on behalf of the donors for execution and filing.

27. By further correspondence dated Aprit 25, 2007 sent to all 2003 Gift
Program donors (attached hereto and marked as Exhibit “J"), Banyan Tree provided
further updates on challenging the reassessments. At this time, Banyan Tree
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reminded ali donors in good standing that they could “join the appeal’ being
spearheaded by Banyan Tree and Rochester, with the costs thereof being covered
by Banyan Tree and Rochester.

28. In this correspondence dated April 25, 2007, Banyan Tree set out
information pertaining to the appeal process, including the time by which, once the
CRA reviews the Notices of Objection, the matter may proceed to a hearing before a
tax court. This process is discussed in greater detail below.

29. As of the date hereof, of the 1,076 donors who participated in the 2003
Gift Program, approximately 743 (or 84.5%) have engaged Banyan Tree as their
agent and for whom Banyan Tree (and its legal counsel) have filed Notices of
Obijection. Of the remainder, 149 were in default of their obligations and were not in
good standing, while 16 elected not to participate. | do not know the extent to which
these 165 participants have filed Notices of Objection on their own. To my
knowledge, one participant was not reassessed. '

30. Commencing in 2007, Banyan Tree engaged in the same process
described above to assist donors who participated in the 2004 Gift Program by filing
Notices of Objection and funding the appeal process. Once again, correspondence
of Banyan Tree to assist with this process was sent to the donors (copies of which
are attached hereto and marked as Exhibit *K”). It is my understanding that not ail
2004 participants have received reassessment notices. Of those who have, Banyan
Tree now represents the vast majority of the 2004 Gift Program donors in the appeals
for 2004.

31. In summary, the large majority of the donors to the 2003 and 2004 Gift
Program who have been reassessed are now engaging in the Notice of Objection
process, and as set out below, | believe that the donors have a very good chance of
success on these appeals.

Legal*3737300.2
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Status and Prospects for Success of Tax Appeals

32. As set out above, a large majority of the 2003 and 2004 Gift Program
donors have appealed the reassessments by way of Notice of Obijection, which are
still under review by the CRA. If the CRA ultimately responds with a Notice of
Confirmation (by which the CRA confirms the reassessment), the appeal process
proceeds under the following rules, to my knowledge:

(@)  Notice of Appeal within 90 days of a Notice of Confirmation:;
(b)  Reply by the CRA within 60 days of Notice of Appeal; and

{c) Hearing before the Tax Court no later than 180 days after the last Reply
is filed by the CRA.

33. As of the swearing of this affidavit, we have not yet received a Notice of
Confirmation from the CRA in response to the Notices of Objection that have been
fited on behalf of the 2003 and 2004 Gift Program donors. As such, it is not yet clear
that the CRA wishes to challenge the Notices of Objection and confirm the

reassessments.

34. Furthermore, Banyan Tree has engaged the expertise of new tax
lawyers to assist with any continued challenge of the reassessments, namely
Douglas Matthew and Matthew Williams of Thorsteinssons LLP, whose website
biographies (which | believe to be accurate) are attached hereto and marked as
Exhibit “L".

35. In the event that Revenue Canada rejects the Notices of Objection,
Banyan Tree will take the necessary steps to have the issues determined before the
Tax Court of Canada. There is good reason to be optimistic that the reassessments
will be overturned by the Tax Court should the CRA not re-consider its position. !
make this assertion based upon, among other things:

(@)  The FMC Opinion;
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(b)  The Supreme Court of Canada decision in R. v McLarty (attached -
hereto and marked as Exhibit “M”), which speaks to the enforceability of
recourse debt, and is applicable to the issues under consideration in the
reassessments; and

(©) A test case now before the Tax Court involving another leveraged
donation program, which | understand is in the process of being
scheduled for hearing in the near future.

Issues Already in Process of Being Determined

36. As can be seen with reference to the issues raised in the Tax Appeals,
the Tax Court will be asked to consider the enforceability of the Promissory Notes
(one of the primary issues raised in the Robinson Action). As such, this issue is
already in position to be adjudicated much earlier than by way of the Robinson
Action.

37. Furthermore, if the Tax Appeals are ultimately successful, this will act
as a complete defence to the damage claims raised in the Robinson Action.

38. Accordingly, | verily believe that the Robinson Action should be stayed
until such time as the Tax Appeals are resolved, whether by adjudication or
otherwise.

SWORN BEFORE ME

at the City of Toronto

in the Province of Ontario // '

on October 9 | , 2008. 2 L
/?'Q/‘A KOBERT THIESSEN
[ irn |y

Commissioner for Taking Affidavits
127 w05
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This is Exhibit “A" referred to in the
affidavit of ROBERT THIESSEN

sworn before me, this
day of 9 POCTOBER 2008

e B

/

A COMMISSIONER FOR TAKING AFW
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KATHRYN ROBINSON and RICK ROBINSON
Plaintiffs
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ROCHESTER FINANCIAL LIMITED, PROMITTERE CAPITAL GROUP
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FOUNDATION and FRASER MILNER CASGRAIN LLP
Defendants
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STATEMENT OF CLAIM

TO THE DEFENDANT(S)

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiff. The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer
acting for you must prepare a statement of defence in Form 18A prescribed by the
Rules of Civil Procedure, serve it on the plaintiff's lawyer or, where the plaintiff does not
have a lawyer, serve it on the plaintiff, and file it, with proof of service, in this court
office, WITHIN TWENTY DAYS after this statement of claim is served on you, if you are
served in Ontario.

If you are served in another province or territory of Canada or in the United
States of America, the period for serving and filing your statement of defence is forty
days. If you are served outside Canada and the United States of America, the period is
sixty days.

Instead of serving and filing a statement of defence, you may serve and file a
notice of intent to defend in Form 18R prescribed by the Rules of Civil Procedure. This
will entitle you to ten more days within which to serve and file your statement of
defence.




2-

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL
AlD OFFICE.

Date Februarﬁ%OOS Issued by

W Registrar
Address of court office:
383 University Avenue

10" Floor
Toronto, Ontario
M5G 1E6

TO Rochester Financial Limited
67 Yonge Street, Suite 1203
Toronto, Ontario
MSE 1J8

AND  Promittere Capital Group Inc.
T0 67 Yonge Street, Suite 1203
Toronto, Ontario
MS5E 1J8

AND  Promittere Asset Management Ltd.
TO 67 Yonge Street, Suite 1203
Toronto, Ontario
MS5E 1J8

AND  Banyan Tree Foundation
TO 687 Yonge Street, Suite 1203
Toronto, Ontario
M5E 148

AND  Fraser Miiner Casgrain “*F
TO 1 First Canadian Place
100 King Street West
Toronto, Ontario
M5X 1B2




DEFINITIONS

The following definitions apply for the purpose of this Statement of Claim:

(a)

(b)

(d)

{e)

()

{9)

(h)

“Banyan Tree" means the Banyan Tres Foundation registered December

18, 1987;

“Class or Class Members” means all individuals who participated in the
Banyan Tree Gift Program for the taxation years 2003, 2004, 2005, 2006
and 2007; |

“FMC” means Fraser Milner Casgrain "*, a limited liability partnership of

lawyers with offices in Toronto and eisewhere;

“Gift Program” means the Banyan Tree Gift Program more particularly

described below;

“Gift Program Defendants” means together Banyan Tree, Promittere

Asset, Promittere Capital and Rochester;

“Kathryn” means Kathryn Robinson, an individual residing in the Town of

Oakville in the Province of Ontario;

“Opinion Letters” means the FMC opinioh letters of October 23, 2002
and September 5, 2003 on the income tax consequences of participation

in the Gift Program:

“Promittere Capital” means Promittere Capital Group Inc., a corporation

Incorparated pursuant to the laws of the Province of Ontario;
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(i) “Promittere Asset” means Promittere Asset Management Ltd., a

corporation incorporated pursuant to the laws of the Province of Ontario;

{i) “Rick” means Rick Robinson, an individual residing in the Town of

Qakville in the Province of Ontario;

(k) “Rochester” means Rochester Financial Limited, a corporation
incorporated pursuant to the laws of the Province of Ontario, formerly

known as 1106999 Ontario Limited:

{N “Thiessen” means Robert Thiessen.

CLAIM FOR RELIEF

1. The plaintiffs, Kathryn and Rick claim:
(A} Against all defendants,

(i) an order certifying this action as a class proceeding and appointing

the plaintiffs as representative plaintiffs;

(i) general damages and special damages in the amount of
$50,000,000.00 or such further sum as this Honourable Court may

find appropriate in the circumstances:

(i)  punitive damages in the amount of $5,000,000.00;
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(iv)  an order directing a reference or such other directions as may be
necessary to determine issues not determined at the trial of the

comimon issues;

(V)  prejudgment interest in accordance with section 128 of the Courts

of Justice Act, R.8.0. 1990, ¢. C.43, as amended:

(vi)  postjudgment interest in accordance with section 129 of the Courts

of Justice Act, R.8.0. 1990, ¢. C.43, as amended:

(vil) the costs of this proceeding on a fuli indemnity basis, plus a
premium/multiplier, as well as the costs of notice and of
administering the plan of distribution of recovery in this action, plus

disbursements and applicable taxes;

(viiiy  such further and other relief as this Honourable Court may deem

just and appropriate in the circumstances.
(B)  Against Rochester,

(i} a declaration that all promissory notes executed by Class Members
in favour of Rochester in connection with participation in the Gift

Program, are void and unenforceable.

THE NATURE OF THIS ACTION

2. The defendants, Promittere Capital, Promittere Asset and Banyan Tree, with the

assistance of Rochester, developed, promoted, sold and administered a Gift



B-

Program under which participants borrowed mongy to make a charitable
donation in order to receive a charitable donation receipt and concomitant tax

credit,

The Gift Program is further described below. Participants borrowed substantially
all of the funds donated and actually paid in cash only a small portion of the total

donation amount,

FMC issued the Opinion Letters which were a necessary prerequisite to the

promotion of the Gift Program to participants.

Canada Revenue Agency has disallowed the charitable donation tax credits for

2003 and intends to do so for 2004, 2005, 2006 and 2007.

Class Members are liable to the Canada Revenue Agency for interest charges on

income tax filing reassessments.

Security Deposits paid by participants in the Gift Program have been severely

compromised.

Promissory notes remain outstanding with respect to all funds borrowed by
participants. Class Members remain at risk to demands, enforcement and

possible liability to Rochester under the promissory notes.

The Gift Program Defendants continue fo promote and sell the Gift Program to

prospective donors.




THE PLAINTIFFS
10. Kathryn is an individual residing in the Town of Qakville, in the Province of

Ontario,

11. Rickis an individual residing in the Town of Qakville, in the Province of Ontario,

THE DEFENDANTS
12. Rochester is a corporation incorporated pursuant to the laws of the Province of

Ontario. Rochester was formerly known as 1106999 Ontario Limited.

13.  Promittere Capital is a corporation incorporated pursuant to the laws of the

Province of Ontario. Thiessen is an officer and director of Promittere Capital.

14. Promittere Asset is a corporation incorporated pursuant to the laws of the

Province of Ontario. Thiessen is an officer and director of Promittere Asset,

15.  Banyan Tree is a private charitable foundation registered December 18, 1987.
Banyan Tree was formerly known as The Ronald and Joan Ball Foundation.
Banyan Tree came under new control in 2002 when all former Directors

resigned. Thiessen became president and director of Banyan Tree.

16.  FMC is a limited liability partnership of lawyers with offices in Toronto, Montreal,

Ottawa, Edmonton, Calgary, Vancouver and New York,




BANYAN TREE GIFT PROGRAM

17.  The Gift Program is a leveraged charitable donation arrangement.

18.  The Gift Program was developed, promoted and administered by Thiessen on
behalf of Promittere Capital, Promittere Asset and Banyan Tree.

19.  The Gift Program allowed participants to borrow money with the purpose of
making a charitable donation in order to recelve a charitable donation receipt and
concomitant tax credit.

20.  The Gift Program allowed participants to borrow approximately 86.5% of the total
charitable donation amount, with only approximately 13.5% being paid in cash by
the participant.

21. In addition, participants were required to make payment of a purported security
deposit,

22, Participants received a pre-arranged loan and made a donation of the loan
proceeds, as well as the additional cash portion, to Banyan Tree.

23. In all cases, loans were provided by Rochester, a corporation whose sole
purpose was to provide the donor loans and manage the security deposits paid.

24.  Allloans were granted without any credit checks being performed.

25.  All participants completed a loan application and power of attorney. All were

accepted by Promittere Asset as agent for Rochester. Promittere Asset acted as

administrative agent for both Rochester and Banyan Tree.




26.

27.

28.

29,

30.

31.
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The loans offered to participants by Rochester were either limited-recourse or
full-recourse loans. With limited-recourse loans, the liability of the participant
was stated to be limited to the amount of the security deposit paid. With full
recourse loans, the liability of the participant was stated to be off-set by the
security deposit and its growth as well as an insurance policy to be secured by
the defendants. The insurance policy was stated to ensure that the growth of the
security deposit would produce an annual rate of return sufficient to cover annual

interest, income taxes and principal due at the end of the loan period.

All participants signed a pledge document pursuant to which the borrowed funds
plus a portion of the cash actually paid by the participant, were pledged to

Banyan Tree as a charitable donation.

All participants directed Rochester to forward the proceeds of the loans to

Banyan Tree.

Security deposits paid by participants were held by Rochester pursuant to the
agreements entered into and were to be invested by Rochester for the benefit of

participants.

Rochester retained an investment manager fo manage most of the security

deposits paid by participants. Promittere Capital managed the remainder.

The Gift Program Defendants acted in concert in all dealings in relation to the Gift

Program.




32.
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The primary purpose of the Gift Program was to obtain a tax benefit for
participants. The transactions are tax-avoidance transactions without legitimate

purpose, a fact that was not disclosed to participants.

OPINION LETTERS

33.

34,

35.

36.

37.

On Octaber 23, 2002, FMC issued an opiniorn letter to Promitiere Asset as to the

income tax consequences of an individual participating in the Gift Program.

The opinion letter issued by FMC expressly stated that it was intended o be
relied upon by Promittere Asset, prospective donors and participants in the Gift

Program, as well as the authorized representatives of participants,

In the opinion letter, FMC opined that the Gift Program will operate such that the
monies borrowed by participants and pledged to Banyan Tree will entitle

partticipants to a tax credit.

On September 5, 2003, FMC issued a further opinion letter to Promittere Asset
as to the income tax consequences of an individual participating in the Gift

Program, on a limited-recourse basis.

In the opinion letter, FMC opined that the Gift Program will operate such that the
monies borrowed by participants on a limited-recourse basis and pledged 1o

Banyan Tree will entitle participants to a tax credit.



38.

39,

40.
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The Opinion Letters were a necessary prerequisite to the promotion and sale of
the Gift Program. But for the Opinion Letters, the Gift Program Defendants

would not have been able to launch the Gift Program.

All Class Members were advised of the existence of the Opinion Letters. They
were referred to in promotional materials marketing the Gift Program. In fact, the
existence of the Opinion Letters and opinlon from FMC was an express term of

the loan arrangements between the Gift Program participants and Rochester.

Many Class Members received copies of the Opinion Letters before agreeing to
participate in the Gift Program. Class Members who did not receive copies of the

Opinion Letters were nevertheless advised of their existence.

STATED FACTS OF THE REPRESENTATIVE PLAINTIFFS

Kathryn and Rick

41.

42

43.

Kathryn participated in the Gift Program for the 2003, 2004 and 2005 tax years,

Rick participated in the Gift Program for the 2004 and 2005 tax years.

For the 2003 tax year, Kathryn executed a loan application and power of attorney
agreeing to pledge a donation of $40,000.00 to Banyan Tree, Kathryn paid to
Rochester the sum of $5,520.00 in satisfaction of the required security deposit,
and an additional cash donation of $5,400.00. Kathryn borrowed $34,600.00

from 1106999 Ontario Limited (now Rochester) and executed a promissory note



44,

45.

48.
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in favour of Rochester in that regard. Accordingly, Kathryn received a purported

charitable denation tax receipt in the amount of $40,000.00 for the 2003 tax year,

For the 2004 tax year, Kathryn executed a loan application and power of attorney
agreeing to pledge a donation of $30,000.00 to Banyan Tree. Kathryn paid to
Rochester the sum of $4,350.00 in satisfaction of the required security deposit,
and an additional cash donation of $4,350.00. Kathryn borrowed $25,650.00
from Rochester and executed a promissory note in favour of Rochester in that
regard. Accordingly, Kathryn received a purported charitable donation tax receipt

in the amount of $30,000.00 for the 2004 tax year.

For the 2005 tax year, Kathryn executed a loan application and power of attorney
agreeing to pledge a donation of $30,000.00 to Banyan Tree. Kathryn paid fo
Rachester the sum of $4,350.00 in satisfaction of the required security deposit,
and an additional cash donation of $4,350.00. Kathryn borrowed $25,650.00
from Rochester and executed a promissory note in favour of Rochester in that
regard. Accordingly, Kathryn received a purported charitable donation tax receipt

in the amount of $30,000.00 for the 2005 tax year.

Kathryn's participation in the Gift Pragram for the 2003, 2004 and 2005 tax years

is summarized as follows:

KATHRYN ROBINSON

TAX [ PROMISSORY | SECURITY | ADDITIONAL CASH | CHARITABLE DONATION
YEAR NOTE DEPOSIT DONATION TAX RECEIPT
2003 $34,600.00 $5,520.00 $5,400.00 $40,000.00
2004 $25,660.00 $4,350.00 $4,350.00 $30.000.00
2005 $26,6560.00 $4,350.00 $4,350.00 $30,000.00
Total $85,900.00 $14,220.00 $14,100.00 $100,000.000




i
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For the 2004 tax year, Rick executed a loan application and power of aftorney
agreeing to pledge a donation of $10,000.00 to Banyan Tree. Rick paid to
Rochester the sum of $1,450.00 in satisfaction of the required security deposit,
and an additional cash donation of $1,450.00. Rick borrowed $8,550.00 from
Rochester and executed a promissory note in favour of Rochester in that ragard.
Accordingly, Rick received a purported charitable donation tax receipt in the

amount of $10,000.00 for the 2004 tax year.

For the 2005 tax year, Rick executed a loan application and power of attorney
agreeing to pledge a donation of $10,000.00 to Banyan Tree. Rick paid to
Rochester the sum of $1,450.00 in satisfaction of the required security deposit,
and an additional cash donation of $1,450.00. Rick borrowed $8,550.00 from
Rochester and executed a promissory note in favour of Rochester in that regard.
Accordingly, Rick received a purported charitable donation tax receipt in the

amaunt of $10,000.00 for the 2005 tax year.

Rick's participation in the Gift Program for the 2004 and 2005 tax years is

summarizaed as follows:

RICK ROBINSON
TAX | PROMISSORY | SECURITY | ADDITIONAL CASH | CHARITABLE DONATION
YEAR NOTE DEPOSIT DONATION TAX RECEIPT
2004 $8,550.00 $1,460.00 $1,450.00 $10,0C0.00
2005 $8,660.00 $1,450.00 $1,450.00 $10,0C0.00
Total $17,100.00 $2,900.00 $2,800.00 '$20,000.00




50.

51.

52.

83.

54.

b5.

4.

Kathryn and Rick each filed their personal income tax returns for the 2003, 2004
and 2005 tax years, claiming charitable donation tax credits based upon the

charitable donation tax receipts received under the Gift Program.

For the 2003 taxation year and as a result of Kathryn and Rick filing their
personal income tax returns as spouses, Rick received some tax benefit arising

from Kathryn’s charitable donation tax receipt and concomitant tax credit,

Canada Revenue Agency reassessed each of Kathryn’s and Rick’s income tax
returns for the 2003 taxation year. By its reassessment, the Canada Revenue
Agency determined that Kathryn and Rick were not entitled to a tax credit for the

purported charitable donations made to Banyan Tree.

As a result of the Canada Revenue Agency's reassessment of Kathryn’s and
Rick's 2003 income tax returns, Kathryn and Rick were required to make
payments of taxes of $13,817.87 and $3,180.49, respectively. The Canada
Revenue Agency charged Kathryn and Rick interest on tax arrears arising from

the reassessments in the amounts of $3,362.43 and $779.78, respectively.

Kathryn and Rick sought professional legal and accounting advice in respect of
the Canada Revenue Agency's determination and reassessment of their 2003
income tax returns. Kathryn and Rick incurred professional legat and accounting

fees of $1,631.56.

Kathryn and Rick have been advised that the Canada Revenue Agency will

reassess their income tax returns for the 2004 and 2005 taxation years.
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By interest payment invoices dated November 15, 20068, Rochester demanded
payment from Kathryn and Rick, with interest payments due on or before
December 31, 2006, in respect of the Promissory Note loan arrangements

Kathryn and Rick entered info with Rochaster under the Gift Program.

BREACH OF CONTRACT

57.

58.

59.

60.

Alt participants in the Gift Program had a direct and speclific understanding that
they were not at risk for anything more than their actual cash outlay. It was an
express, or in the alternative, an implied, term of the contract that participants

would not be at risk to repay the loans obtained from Rochester,

All participants in the Gift Program had a direct and specific understanding that
they would receive a charitable donation receipt that would be recognized by
Canada Revenue Agency for tax credit purposes. It was an express, or in the
alternative, an implied, term of the contract that all participants would receive a
charitable donation receipt that would be recognized by Canada Revenue

Agency.

It was express, or in the alternative, an implied, term of the contract that FMC
opined that all participants would receive a charitable donation receipt that would

be recognized by Canada Revenue Agency as a charitable donation tax credit.

Class Members remaln at risk to the demands, enforcement and possible liability
to Rochester under the loans obtained from Rochester. Indeed, Rochester has

sought acknowledgements from Class Members in respect of the promissory



61.

62.

63.

64.
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notes. Rochestsr has indicated in some cases that it intends to seek payment

under the promissory notes.

Canada Revenue Agency has performed audits with respect to all Class
Members in connaction with the 2003 tax year and in all cases has disaliowed
the donation claim and has refused to recognize the charitable donation receipts
as valid. 100% of the tax credits claimed by Class Members for the 2003 year

have heen disallowed,

Canada Revenue Agency has indicated its intention to audit all claimed tax
credits with respect to participation in the Gift Program for 2004, 2005, 2008 and
2007. It is expected that Canada Revenue Agency will take the same position in
respect of those years as it has taken in respect of 2003 participation in the Gift
Program, i.e. 100% of the tax credits claimed by Class Members will be

disallowed.

Security deposits paid by participants were to be held and invested for the benefit
of the parficipants, That has not occurred and the security deposits have been

severely compromised.

Canada Revenue Agency has determined that the ioans obtained by Class
Members from Rochester were not bona fide loans. The Canada Revenue
Agency determined that all participants agreed to participate in the Gift Program
on the condition that they were not at risk for anything over and above their

actual cash outlay.
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66.

67.

68.
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Canada Revenue Agency has determined that all transactions related to the Gift
Program involved a circular flow of funds occurring on the same day intended to
give the appearance of a legitimate loan and charitable donation when in fact,

this did not occur.

Canada Revenue Agency has determined that even the cash portion of the
donation amount actually paid by participants does not qualify as a gift under the

Income Tax Act since it was a cost of participating and not a true gift.

Canada Revenue Agency has stated that the Gift Program was a sham which
was designed to give the appearance that there was a legitimate loan, charitable

donation and charitable use of the funds, when in fact none existed.

Canada Revenue Agency has stated that the series of transactions involved in
the Gift Program were ali tax-avoidance transactions without any bona fide

purpose other than to obtain an improper tax credit.

NEGLIGENCE

69.

The plaintiffs and Class Members state ihat the defendants were negiigent,

particulars of which are as follows:

(A)  the Gift Program Defendants,

(i} failed to ensure that Class Members would not be at risk to repay

the loans obtained from Rochester;




(B)

(if)

(iif)

FMC,

(i
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failed to ehsure that the Canada Revenue Agency would in fact
recognize the charitable donation receipts issued and tax credits

claimed by Class Members; and,

failed to retain competent agents and advisors to manage security
deposits and the security deposits paid by Class Members have in

fact been significantly compromised.

Issued the Opinion Letters with the expressed intention that the
Opinion Letters be relied upon by the Gift Program Defendants,
without due care and consideration, when it knew or ought to have
known that the Gift Program Defendants would rely upon and
publish the existence of the Opinion Letters in promoting the Gift

Program;

issued the Opinion Letters with the expressed intention that the
Opinion Letters be relied upon by the Gift Program Defendants,
without due care and consideration, when it knew or ought to have

known that the Gift Program Defendants would rely upon the

'accuracy and reliability of the Opinions Letters in promoting the Gift

Program;

issued the Opinion Letters with the expressed intention that the
Opinion Letters be relied upon by the Gift Program paricipants, as

well as their authorized representatives, without due care and




(v)

(viii)

-18-

consideration, when it knew or ought to have known that the Gift
Program participants would rely upon the existence of the Opinion

Letters in deciding whether to participate in the Gift Program;

issued the Opinion Letters with the expressed intention that the
Opinion Letters be relied upon by the Gift Program participants, as
well as thelr authorized representatives, without due care and
consideration, when it knew or ought to have known that the Gift
Program participants would rely upon the accuracy and reliability of
the Opinion Letters in deciding whether to participate in the Gift

Program:;

failed to properly investigate and consider the income tax

consequences of participation in the Gift Program;
was negligent in the preparation of the Opinion Letters:

knew or ought to have known that the Opinion Letters were a
necessary prerequisite for the promotion and sale of the Gift
Program and that but for the Opinion Letters the Gift Program could
not be undertaken, yet it still failed to fully and praperty investigate

and accurately opine;

knew or ought fo have known that the Opinion Letters were no
longer accurate or reliable following: the issuance by Canada
Revenue Agency of its Fact Sheets in November and December,

2003, and November, 2005; the legislative changes annaunced on
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71.

72.
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December 56, 2003; and, the Canada Revenue Agency issued

Taxpayer Alerts in November, 2005 and October, 2006;

(ix) failed to notify the Gift Program Defendants, prospective donors
and existing participants in the Gift Program that its Opinion Letters

were no lenger accurate or reliable; and,

(x)  knew or ought to have known that the Gift Program Defendants
cantinue to rely upon and publish the existence and content of the
Opinion Letters for the promotion and sale of the Gift Program to
prospective donors and participants despite its knowledge that

those Opinion Letters are no longer accurate or reliable.

FMC was negligent in the Issuance of the Opinion Letters, the issuance of which
was a necessary prerequisite for the promotion of the Gift Program by the Gift
Program Defendants. Accordingly, the FMC's issuance of its Opinion Letters

was the proximate cause of damages to all Class Members.

FMC owed a duty of care to those whom it intended to, or knew or ought to have
known would, rely upon the existence and/or the accuracy and reliability of the

content of the Opinion Letters it issued.

The Gift Program Defendants knew or ought 1o have known that the Canada
Revenue Agency issued a Fact Sheet in November, 2003 with an update being
issued in December, 2003 to advise as to proposed changes to the /ncome Tax

Act which would negatively impact upon and wholly invalidate the Gift Program.
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75.

76.
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78.
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The Gift Program Defendants knew or ought to have known that proposed
legislative changes announced by the Department of Finance on December 5,
2003 limited the tax beneflts of charitable donations through leveraged cash

donation arrangements.

The Gift Program Defendants knew or ought to have known that the further Fact
Sheet issued by Canada Revenus Agency in November, 2004 specifically
warning that Canada Revenue Agency would reduce donation amounts under
leveraged cash donation arrangements by the amount of any advantage gained

by the participant.

The Gift Program Defendants knew or ought to have known that the Canada
Revenue Agency issued a Taxpayer Alert in November, 2005 warning that
Canada Revenue Agency would assess all participants in leveraged cash

donation arrangements.

The Gift Program Defendants knew or ought to have known that in October,
2008, the Canada Revenue Agency issued a further Taxpayer Alert again
warning that all participants in leveraged cash donation arrangements would be

reassessed by the Canada Revenue Agency.

The Gift Program Defendants had a duty to warn Class Members and to make
full disclosure to them as to the facts and circumstances set-out above, and

failed to do so.

FMC had a duty o warn the Gift Program Defendants and Class Members and to

make full disclosure to them as to the facts and circumstances set-out above and




79.

80.

81.
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failed to do so. Particularly, FMC failed to notify the Gift Program Defendants

and Class Members that the Opinion Letters wers no longer accurate or reliable.

The Gift Program Defendants failed to advise Class Members that they may be

at risk to repay the loans obtained from Rochester.

The Gift Program Defendants falled to retain a competent, credible and
trustworthy investment manager to manage security deposits, The security
deposits paid by Class Members have in fact been significantly compromised
and the investment manager retained has been charged with fraud in connection

with the security deposits being compromised.

All defendants failed to take proper steps to fuily investigate the Gift Program to

ensure that the Canada Revenue Agency would in fact recognize the charitable

donation receipts issued and tax credits claimed.

DAMAGES

82.

As a result of the conduct of the defendants described above, Class Members

have suffered the following damages and losses:

(@) they remain at risk of demand, enforcement and possible fability to

Rochester under the promissory notes executed:

{(b)  charitable donation tax credits have been disaliowed by Canada Revenue
Agency resulting in 2003 fax year reassessment as well as liability to

Canada Revenue Agency for payment of interast:
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(c)  anticipated disallowance of charitable donation tax credits for 2004, 2005,
2006 and 2007 and tax reassessment for those years including liability to

Canada Revenus Agency for payment of interest;
(d)  loss of security deposit monies paid;

(e)  loss of opportunity of return on investment of the security deposit monies

paid; and,

4] special damages, being out-of-pocket expenses, including professional
accounting and legal advice and consulting fees, incutred due to Canada

Revenue Agency's reassessments,

PUNITIVE DAMAGES

83.

84.

85.

The plaintiffs state that the conduct of the defendants was entirely without care,
deliberate, callous, wilful and in intentional disregard of the rights of Class

Members, and indifferent to the consequences.

Furthermore, the plaintiffs state that the defendants continue to promote and seil
the Gift Program, or continue to permit or acquiesce to the promotion and sale of
the Gift Program, to prospective donors, participants and Class Members,
despite the determinations of the Canada Revenue Agency and the invalidity of

tax credits under the Gift Program.

The conduct of the defendants as set-out above renders the defendants liable fo

the Class Members for payment of punitive damages.




LEGISLATION
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86.  The plaintiffs plead and rely upon the Class Proceedings Act, R.S.0. 1992, c6

and the Courfs of Justice Act, R.S.0. 199, ¢.C.43.

PLACE OF TRIAL

87.  The plaintiffs propose that this action be tried in the City of Toronto in the

Province of Ontario.

February 22, 2008

SCARFONE HAWKINS P
Barristers & Solicitors

One James Street South
14th Floor

P.0. Box 926, Depot 1
Hamilton, Ontario

L8N 3P9

DAVID THOMPSON (LSUC # 28271N)
thompson@shlaw.ca

MATTHEW G. MOLOC! (40579P)
moloci@shlaw.ca

Tel : 905-523-1333

Fax: 905-523-5878

Solicitors for the Plaintiffs

RCP-E 14A (November 1, 20085)
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This is Exhibit “B” referred to in the
affidavit of ROBERT THIESSEN
sworn before me, this

dayoféL{ OCTOBER 2008

P e

A COMMISSIONER FOR TAKING AFFIDAVITS
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LOAN APPLICATION AND POWER OF ATTORNEY
(the “Agregment")

SUBMITTED AND AGREED TO BY: /Cc Ve 0L/ koS0 A
(the "Borrower")

TO AND IN FAVOUR OF: Rochester Financial Limited {the "Lender")

WHEREAS:

1. The Borrower has by instrument of pledge of even date pledged a donation of the sum of
$ 70 oov (the "Pledge”) to the Banyan Tree Foundation {the "Foundation"} made up
of a cash donaéison of $_ Y D being 14.5% of the Pledge and, wishes to borrow from the
Lender $ SND being 85.5% of the Pledge (the "Loan Amount"} in order to help facilitate

the fulfillment of the Pledge, and by this application hereby, promises to repay to the Lender the Loan
Amount on or before December 31, 2014 in accordance with the terms and conditions set forth herein:

2. The Borrower has delivered to the Lender the sum of § -P<Fm /9557) {($145 per $1,000 Pledge),
being approximately 17.00% of the Loan Amount, on account of a deposit as security for the repayment of
its indebtedness hereunder, to be invested on behalf of the Borrower (the "Security Deposit")

3. The Borrower acknowledges that the Lender wili rely on the representations and warranties and other
information made herein by the Borrower in processing this Loan Application (the "Application®);

NOW THEREFORE THE BORROWER HEREBY REQUESTS THAT the Lender make a foan (the "Loan") to the

Borrower of an amount equal to the Loan Amount in accordance with the terms set out in Schedule A and the
Borrower hereby Covenants and agrees to such terms and conditions.

subject matter hereof.

DATED this _ 92 day of -Duﬁ("_g/;,é-ﬂ-r_AZOOfi. —
Z P ﬂ(_/ X/ak 2

= - P
Sigfarure of Withes Signatur Bormwcr/,
s
I e g
ATy fepurs f\zf /éb;ufoz-/
Name of Wilness {please prnt) Name of Bomower (with initials) {please print)

Stide 357 , 1277 /J/A".[,le’('t:(,f 5/ ’ YO Srepwcerren L

Address of Witness {please prin) Address of Borrower {please print)

@M{M@?’;A /(-ﬁ}/l L7§ 71(67 _leﬂfﬂ//cce’ OA | A br A 303

City. Province and Pdftal Code

City, Province and Postal Cade
\\ Lo &m‘_ TS - S65 - 62y .

Name of Financial Advisor Telephone Number of Bomower 7 Fax nuinber
Firm of Financial Advisor Telephone No. - email address of Bomower
b 039594 AB o fof.
Address of Financial Advisor Social Insurance Number of Bonfiwer / Date of Bifth
Email of Financial Advisor
' The Lender hereby accepts the above Application this 50 day of T)‘O C ' , 2004,

.- AGENT: (R TERE ASSET MANAGEMENT LTD.

by: L £~

White - Lender; Yellow - Lender; Pink - Borrower 04 (4




PROMISSORY NOTE

$ j S&/O A Due: December 31, 2014

FOR VALUE RECEIVED the undersigned hereby promises to pay td, or to the order of,

Rochester Financial\i__lr{meifd (t!;r ‘Lender”) December 31, 2014, the principal sum of
' SAA v el _§ 1(“47/1
CANADIANUDOLLARS (CDN§ 2550, ), tdgether' with interest thereon,

Sy

compounded annually, from and after the date hereof, at a rate equal to the greater of three percent
(3%) per annum and the prescribed rate of interest for the purpose of subsection 143.2(7) of the
Income Tax Act (Canada) in effect on the date that the Lender accepts this Application. The interest
shall be calculated and Payable yearly, in arrears, with interest on overdue interest at the same rate -
and paid within 30 days after each calendar year. Interest shall be payable both before and after
demand, maturity, default and judgement, with interest on overdue interest at the same rate.

THE UNDERSIGNED MAY, at any time, pre-pay all or, from time to time, any part of the

whole of the principal sum hereunder together with interest thereon and its actual costs incurred in SO
doing, including actual legal costs determined on a solicitor and client basis.

THE UNDERSIGNED HEREBY waives diligence, demand .and presentment for
payment, notice of non-payment, protest and notice of protest of the Note. The Lender shall not be
entitied to assign its rights hereunder without the prior written consent of the Borrower, which consent
may be arbitrarily withheld. The Borrower shall not be entitled to assign its rights hereunder without
the prior written consent of the Lender, which consent may be arbitrarily withheld.

THE NOTE SHALL be govemned by and construed in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein, _

DATED this _ 3 day of_Qc’ua-n,é-ﬂf? : -, 20047 -

/

Slgng re c;f Borrow/e
ﬂ%’ < A{ﬂ/ug’ o)

Name;,ﬂ Borrower ~ Please Print
V.
M N

NN

White - Lender; Yellow — Lender; Pink - Borrower




SCHEDULE A
I. The Luan
H ] The Laan Awount wil] be due and payuble by the Bomower withuu the necessity of Jemand on December 11, 20014 {the

registered office address in Onwne. or at sueh wiher address as snay be from Lane 10 lin
fymnent of the Loun Amaunt The | ot shall be evidenced by @ prunussngy nute

"Due Date")at the Lenders then
wondicated by e Lender (o the Bormower as the address for
i the forms annexed herety

T Mhis Applicaten is ol aceepted before December 1) 2004, the Deposit shall e inmediately retumed s 1he Bomewer, wubaul interest ar deductivng. 1y
this Apphicatiou iy accepled within that period, the Lender agrees to advance the Loan Aoy 0 the Burower and e Bumower herehy revacahfy,

x atharies and dieeers the 1 ender to munediately deliver tie Loun Amount e o to the onder ol the Foundaton o bshalror e Bomawer, and upon syt
’ delivery the Lender wil] be deemed to have advanced (o the Bumower the [ van Amgun,

IX The Lender My 4l s ophon sxercicghle by nalice in weil ing require the

weeelertion sl the Due Duie ang the tmmediste repayment of the whole af 1o
i.oan Amount they oustanding

Pla. outof the proceeds af the realization of he Cailateral at any time a1 which such proceeds. il realized, would he vqual to ar greater than the
. then outstaiuding Loan Amount, after accounting for any disiobution 1o the Bomower contemplsied by scution § 4 below, or

ik, alany inwe after any failure of the Bomower 1o pay when due hereonder ahy amount awing hercunder

@
i [4 The Loan Amoun: shall bear fnterest at a rate equal tu the greater of 1.0 pee annum and the preseribed e of nlerest for the pumose of subsection
by i43.247) of the fncome Tae ded (Conadaj in cfTect on the date that the Lender accepts this Application, The interest shall he paid within }tiday s afler eacty
’ calendar vear. The parties agree that 3 ortiog of the Security Deposit and jis uamings <hall be used i Pay the interest on the Loan Ameunl

TR 1.5 The Bamower tnay atany time prepay =l or from time 10 time any pad of the oulstanding Loan Amoun| withoul netice or benuy,
i
:
B 2 Securin
: 2. fMe Bomawer hereby directs the Leader 1o anvest the Security Depasit in the mame ol the Lender bt G (he Penelicial agenunt of (1l B s

iminediately upon the delivery ol the Secunity Deposit as conteaiplated by section 2.7 of ihjs Applicalio

e
)
y]

= M ovuntinuing security for she repayaent of the Loan Amau, a0y g all interest ecnyed therea

raxvahle by the Rorrower to the Lerder in sonnecting with (he Lean {collectively the “Indebtediess ™)
Ty sty uver o the Lender the Sccurity Deposit and al_l uther secunibics liergaftar feceived e additigs ¢
: : Setcalier sttaching therets and 4f crthons therao and ineneme andl proceeds thereal {the "Collaeers(™ This pledge, ssigunnat and trnsrz) il ronLin
i full farce and efie, 1 wnsid such time s the lfebradness has been fully paid. The securty herehy conatinged shall bhecome caforceable Tiuthwith U any
Jelault by the Boameower i the duc pasment of auy ol the Indebtedness, The Lender gy ur any lize, withuut projudice ey of s oilier remedios or
sunes cealize cllert Ll mpeer o Weliver the Collateral in swhode A in ek mierer [

afier she Due Dage, amd 1] other avogges, if Lniv,

the flapaw ¢ herchy pledges, assigns. transf ey gnsd
i Sabstitution sherefor and afi Hplis now or

sl ronsidertion g whather by pricate suf - e
o advivabi i in addition, ihe 1, der o it aminee <l e elithal foexertise and el Mthe phis e iy
BN e Eneesiip rehts srtckiog o e Collatera! 2z fully gnet -ffe . o ke T emder wer (e Woslate aws
theeeol Thie Leade nay shatee uv s vwn hehulfl ngd alsa pay. (o athers reasanable SRS [ ecpenses iacucred ae for semvwes rendered Lexpressly
viuding legal advice and sen ices v salicitor and client Busisy i connection witl realizeng, calleciing, seilting, trunisferiing, delivenny and ~r ohtiining
Fayment of the Collateral nr any part thereof and may deduct such armnints feomn the proceeds thereal The Lender nary ARl cuch peceeds o accaun at
such part of the Indebtedness herebs sceured as the 1 eader may see fit. The Lender niny Eranl extensions of time and nther indulgences, ake .t give up
stber secunties, aueept setlements, vrane releases and discharges and sihervise deal with the Bamawer .ingd ethier partien and with e Collatenit a< the
Lendder inay see it with, vy prejudice 4o the Lemfers Aghi< i (he securits hegehy consting ) M nmennes foan e ¢ the
scveunt of the Borrower whether in respectof the Collasterad plelged dsapned and tmnefen 1A Fie

=haltbe retained by the 1eader and shatl he added to and trm 4 part af the Collicral

Hhemwase gs gy
- twtnding 3l vong

-

Wi regved hy the T cpder fie
o she [ erader hereunder 9 pusuand heeetey e 10

L 2.3 Farso long as the ledebtedness nanaing unpaid, the Rorrower herchy tannates, soRtiwes and stz the § rder, g e gravest edent peenitled nagder

applicable Taw, with Tyl pawer of substivtion, as the e and tawlel wrent wf the Baawer ang Aomey-mn-fact for the taking of Al e lings wah
respect o the Collatery) contemphated in this agreement including, without linntation, dic sute, transfer b assignment af the Collalera] and bl sight, e
and interesi of the Borrpwer ax panty 1o the agreement resulting frum the acceptance of this Application ar as ewner of the Collateral, the whole for the
benefit of the Lender and in such inannes as the Lender from tine 10 e, in its discreiion, ditects, o withol pretudive o the nghts ol the Lend as
ssignee of the rights of e Bonvwer. The Bomower hercby uRconditionally ratifies, adupts, confinns and approves, und covenants and agrec 1o ratify,
. adapt, confinn and apprave, all such acts and proceedings contemplated hereunder of the Lender and undertakes 1o idemnify and <ave harmiess e

Lender, and any of its representatives or officers, from any and all costs, expenses, actions, suits, dosses, claims, liabililies, obligations, demands ar infury of
R any nature or kind whitsoever incurred or sulfered in so doing,
.

24, The Borrower covenants and agrees thal, whenever the Lender shall so require, the Barrower will execute and pesform such further documents and acts as
T the Lender detennines tmay be useful or p ry for the purpose of better and more perfeetly granting the powers of altomey herein gramted by the
Borrower, and for the pumeses of perfecting the Borrower's appointment nf the Lender as the Borrower's 4gent herein or satisfying any acls undertaken by

2.5, Subject to the provistons of applicable law, in the event that (i) the Borrower faiks 10 pay when due any amount payable hereunder or under any promissory
hote contemplated hereby, or (ii) the Borrower fails upon request te perform any act or execute any document requested hy the Lender pursuant 1o the
provisions hereof {or fails to acknowledge in wriling the Borrower's indebtedness hercunder within 120 days of wrinen request for such acknowledgement
by the Lender, or (iii} the Borrower fails upon request to ratify, adopt, confirm or Approve any act or pioceeding by the Lender pursuant 1o the provisions
hereof, or {iv) the Barmower is in default of any of his other obligations hereunder and hag el cured such default within ten {19} days after notice from the
L Lender, or (v} the Borrower commits an act of bankruptey, or any proceeding in banknuptey is commenced against the Borrower and nof dismissed within
thirty (30) days, then the Indebitedness may af the Lender's option become imimedistely due at payable upon demand. notwithstanding the due dae
2 provided for in section 1.2 or in any promissary note contemplated hereby. ;



20 e cvent that the o el 15 g

sullioent 1o wpay the Loan Smoont gy 1 s the D g
eentmediately pay lihe | eader he Amon

the oo W enn bl fop ang sl
0t uf any such deficiency

fuvestiaeat of Catlaters)

S The Banvwe herehy scknowledyes apd agrees tlsat the (ender shali Lngage o dic Bomowery CEPRASE e of e July yuahiied wivesunent idvisery,
ineluding discreivnary purifolig, INSNAZes, Lo ussist in the investmen of the Collateral with 4 vigsw W riecting the expectations of the partics as set lurh
thove and i futherznce thereaf 10 maximizing the capital appreciatiog af the Cullageri RHiar o the Due Date while at the zane time minimizing (he
income therenn taxable in tespeel of any perod prior 1o the Due Late. Subject 1o seetion 3.3 helow, (he Bumywer herehy prants 1o the Lender, 10 the
glualest exient pernitied under applicable law, the discretionary ight and authanty 1o sel), redocr, sonvert, exchange invest anl sinves the Collateral o
behatl of the Bonywer 1n such munner as iy such adviser may from time (o lime consider APPropiiale, or 1 deposil (he Collaterat in o fully manageq

aceount in the name of the Lender or atherwise, <ubject always 1o campliance with applicable securilies and viher laws, which compliance shall be af g1
lirtes the fesponsibility of the Lender,

3T The Lender hereby represents and warmants 0 the Borcower (hay any #nd alt

advisers engaged shalf a g tinies
nngagement that degree of care and skl that a reasunably prudent adviser w

exercise i the pecformance of that
auld exercise in cempanble circumstanees

3.} The Borrawer hereby represents ag warmanis (o the Leader as follows.
LR he or she has 3 net wonh sebstantially in excess of the Secariiy Depusit,
b he or she has no panticular desire ar preferente as (o (he investiatent of the Colluteral

Lender shail have the il and uafetiered discretion ¢
such investments are publicly iraded,

and agrees thag, subject 16 the pravisinng hescof, (ke
0 invest the Coflatera! in such Manner as il v consider depropaate, whether ar not

i he o she has a high risk tulersnce in relation o the ins estenent aud reinvesimed of the Collateral for 1he purposes hereaf,

3d Phe Lender agrees tha o the extent thar in any catendar year the investineny ar reins eslinend or realization of the Coltatcral results in taxalile meeme in kgl
weAr e Bonveeer cesident in Canada then the Lewder shall distribute from iy Collaieral to the Barmwer on or Pefure Apnb 1S of e tillowing year an
amcual sulfient i the Lender's apinion 1o pay the amount of 1ax pavable in respect of such incope assuming the Berrower P-V8 incoine tax al a rate of

337 Far greter cestuney, the Lender's ubligation hereunder shall be determined on a cumylative basis, so that in the event that s taxable loss results 10 the
Horeawer for PupRses s aay vear then the Lender's ubligation o distribete Ay amaunt thereafer <hall b liinited ' the eateat by which faxable
WeRe i subsequent vesrs exeecds the amount of hosg vo resufting,

oy cabzadar vear (e growik on the investment o7 rerna cstment vr realization of the Collatesal wn th

¢ secnniy deposit, afler favinent of jnferest g
tpprlicable taxes s vutined in 3 4 above, the resigual growth will be appiied ¢

o the principal outstanding on the Ni.re
1s sewithstnding any oither provisien heeein contained, the Borrower hereby expresslv 1eserves the Fight to require Ly 1alice i writing to e Lender that 1he
v CEear vl an Codirenal wthes pechincbe ieded i eptable s the Lendser, A st e jded tha vy i
SIERCS el st ar g he Bormwee SUTPOS I S RI w agy o che puwers ol anotie: heren St
. A tapee By gire SEEICIGa T s i e Humawer siall ne
StmaCt s nar slter the date of thes e

went that (1) (e
REEITIINTTI elthe oy of Adllenticy
Vi wauthad 1o the benelit of Parap tefr 30 e

st sy pesod

VeKoawledgemenis and Confirination

4.0 Lie Buitrawer ackhaow ivdges arnd ennlinns tha: tarihe Lender does o, by rewrew ing this Application, imake auy o HHntment e Bormiwer ta ke U
LAY SR ST vauessly et farh herein the Lende: does not imah e SN PCRNCACILION in Worardy looihe Pocriwer whatssey

clae e tax etfec thereal, or ollicwise: (vl the Lender has no tespansitality Tur, 15 nol and las not been aseaciated
SIS Wt respet fo ANy fepreseoialions, warrantics, declarations

L 0w fespect W e
&l with, zid does poy CXPIESS ity

af wndettakings made by any uher Pty asemaection aolh the Loan or My other
HINRCUE; i) the making of the Logn by the Lomter i flie Bamewer is 1 1misaction stnnpletely separate froon 1 independent of (he Pledgz and any
¢ther ransaction refaling thereto and she Rosrower will be imevacably obligated to the Lemder for Pavinet of the fndibtodness withieul regard 1o any 15511
wIHCh ibay arise between the Bomower and any other person ur persons: v} ibe Leader will be uhliged ta - haust ity reeaures in respeed of g seeurily
el lanking 1o the Bocrawer for payment; and {0 nuihing contiained herein SE Ay other insdmesent wiff e mepreted w1 ahlige the Lender i
wrtend any ane Tor pavnrent of fhe tndebtedness under #NY GircuInsices

Cenersd

30 The Borrower slecrs donncile ac the City of Torantn and the agreement ansing from the acecptaics of (his Applivation will ke govemed by and inempected
W aceardance with the law of the Province of Ontario and the law af Canada applicable (hEl’L‘Il‘lj‘

[

The Bomawer covenants and agrees 1o pay all legal fecs on a soliciiucclien basis and ather reasonable cosis mcuired by in connection wih the reglizalion

of the security of the Lender crealed hereby

5.3 tpon 2ceeplance by the Lender, this Application shal} become binding upon the Borpwer and his heirs, executors
shall nut be entiiled 10 4ssign ils rights hereunder without the prior written consent of the Bormower, which cons

Borrower shall be emtitied (o assign its rights hereunder with the prior written cansent of the Lender, which

provided that the assignee agrees to assume alf ubligations of the Borrower under this Application.

- wdministralors and assigns. The Lender
it may not be arbitnnly withheld. The
conseat may oot be amhiarily withheld

5.4, Any notice or ather ceminunication to be given hereunder shall be in wriling and shall be sufficicntly given i delivered in persan or et hy prepaid
ordinary or registered mail, in the case of the Borrower, ta the address set ot below, or in the case of the Lender, 1o its then registered office address in
Ontario or te such ather address as may be from timie (0 time indicated by the Lender to the Bomower 1 the address for payment of the Loan Ao unt,
Cominunications shall be deemed 1n be received on the date of actual delivery. Any party Iy change fis address by giving notice 1o the ather,

55 The Borrower rgrees that the [ender may give, receive fram, and share and exchange with uthers, including credit hurepus and persens with whom the
Dorrewer has or maty have financial dealings, eredit and ather informatinn ahout the Bomower.




This is Exhibit “C” referred to in the
affidavit of ROBERT THIESSEN
sworn before me, this

day of)v! OCTOBER , 2008

VA COMMISSIONER FOR TAKING AFFIDAVITS
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PROMISSORY NOTE

s Q(/? JD. Due: December 31, 2015

FOR VALUE RECEIVED the undersigned hereby promises to pay to, or to the order of,
Rochester Financial Limited (the ‘Lender’) on December 31, 2015, the principal sum  of

CANADIAN DOLLARS (CDN§ IS ST — ). together with interest thereon,
compounded annually, from and after the date hereof, at a rate equal to the greater of three percent
(3%) per annum and the Prescribed rate of interest for the purpose of subsection 143.2(7) of the
Income Tax Act (Canada} in effect on the date that the Lender accepts this Application. The interest
shall be calculated and payable yearly, in arrears, with interest on overdue interest at the same rate
and paid within 30 days after each calendar year. Interest shall be payable both before and after
demand, maturity, default and judgement, with interest on overdue interest at the same rate.

THE UNDERSIGNED MAY, at any time, pre-pay all or, from time to time, any part of the
outstanding loan amount due hereunder without notice or borius. The whole of the principal sum

THE UNDERSIGNED HEREBY waives diligence, demand and presentment for
payment, notice of non-payment, protest and notice of protest of the Note. The Lender shail not be
entitled to assign its rights hereunder without the prior written consent of the Borrower, which consent
may be arbitrarily withheld. .The Borrower shail not be entitied to assign its rights hereunder without
the prior written consent of the Lender, which consent may be arbitrarily withheld.

THE NOTE IS given pursuant fo, in accordance with, and subject to the teyms and
conditions set forth in the Loan Application and Power of Aftorney dated &< 7&’"
("Loan Agreement’). Capitalized terms used but not defined herein shall have the meanings
respectively ascribed thereto in the Loan Agreement.

THE NOTE SHALL be governed by and construed in accordance with the laws of the
Province of Ontario and the laws of Canada applicable therein.

DATED this__ Z day of a/(u/méw 2008,

e/ —

Signature of Borrower

chl /,/o(f/ﬁfo 4o

Name of Borrower — Please Print

White - Lender; Yellow - Lender; Pink - Borrower
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SCHEDULE A

The loan

1.5,

The Loan Aunount will be due and payable by the Bormuwer without the necessity of demand on Deeember 3 12008 tehe "Dy Date”) atthe Lenders then
regastered ullice address in Ontano. or ot such other address as may be from tme time mdicated by the Lender g, the Burrower s the addres., tur
payment of the Loan Amoun, The Lusat shall be evidenced by a promissery note in the fonn annexed herety

IT this Application is not accepled before December Jb 2005, the Deposit shall be uninediately retumed (g the Borruwer, without inierest or deducting if
this Applicaton is accepled within that period, the Lender agrees 1o advance the Loan Amount 10 the Bomower and ihe Borrpwer hereby imevocabiy
authonizes and direets the Lender to inunediately defiver the Loan Amovat 10 or fo the order of the Foundation on behallnf the Borrower, and upon such
delivery the Leader will be deemed 10 have advanc ed to the Borrower the Loan Amuunt

The Lender may at its oplion exercisabie by rotice in writing require the accelerstion of the Due Date and the immediate repayment of the whale of (e
Loan Amount then outstanding

1.la.  aut of the proceeds of the realization of the Collateral at any time at which such proceeds, if realized, would be equal 1o of greater than the
then cutsianding Loan Amount, afler accounting for any distribution (o the Bormower contemplated by section 3.4 below, or

1.3b. at any {ime after any failure of the Bomower to pay when due hereunder any amouni owing hercunder.

The Loan Amount shall bear inmerest al a rale equal to the greater of 3.0% per annum and the prescribed rate of interest for the putpase of subsection
143.2(7) of the Income Tax Aet {Canada} in effect vn the date that the Lender accepts this Application. The interest shall be paid within 30 days afier cach
calendar year. The parties agree that 2 portion of the Security Deposit and its carmings shal] be used to pay the interest on the Loag Amoual.

The Bomaower may at any time prepay all or from time 1o time any part of the outstanding Loan Amount without rotice ur benus.

Security

2.1

22

23

26.

The Bomower hereby directs the Lender 1o invest the Security Deposit in the name of the Lender but for the bencficial account of the Bormower
immediatefy upon the delivery of the Security Deposit as contemplated by section 2.2 of this Application.

As continuing security for the repayment of the Loan Amount, any and all interest accrued thereon afler the Dye Date, and all other amounts, if any,
payable by the Borrower to (he Lender in connection witk the Loan (collectively the "Indebtedness”), ihe Borrower hereby pledges, assigns, transfers and
scts over to the Lender the Security Deposit and ail other securities hereafter received in addition to or i substitution therefor and gl rights now or
hereafier attaching thereto and all aceretions thereto and income and proceeds thereof (the “Collatersi"). This pledge, assignment and tansfer wil] remain
in full farce and effect unti such time as the Indebtedness has been fully paid. The secunity hereby constituted shail become enforceable forthwith upen any
default by the Borrower in the due payment of any of the Indebtedness, The Lender may al any time, without prejudice to any of jts othet remedies or

account of the Bormower whether in respect of the Collajeral pledged, assigned and transferred to the Lender hercunder or pursuan hereto or otherwise,
shall be rewined by the Lender and shall be added to and form a patt of the Collatesal,

For so long as Lhe Indebiedness remains unpaid, the Borrower hercby nominates, censtitutes and appaints the Lender, 10 the Brtatest extent permitted under
applicable law, with ful power of subslitution, as the true and fawful agent of the Borrower and attomey-in-fact for the taking of all proceedings with

The Bormower covenants and agrees thal, whenever the Lender shail $0 Tequire, the Borrower will execyre and perfonn such funher docuiments and acts as
the Lender determines may be useful or necessary for Lhe purpose of better and more perfectly granting the powers of altomey herein granted by the
Borrower, and for the purposes of perfecting the Borrower's appoiniment of the Lender as the Borrower's agent herein or sutisfying any acts undertaken by
the Lender pursuant 1o such appointment and for better and more perfectly pledging, assigning and transferring to the Lendor the CoMaieral, or any rights,
advanlages and benefits herein sought to be pledged, assigned and transferred 1o the Lender, the whole without prejudice 16 or diminishing the ciTect of the
powers ol attomney herein or hereafler granted by the Bommower.

provisiens hereaf (or fails 1o acknowledge in writing the Borrower's indebtedness hereunder within 120 days of wnitien request for such acknowledgement
by the Lender, ur (iii) the Borrower fails upon request to ratify, adopt, confinn or approve any act or proceeding by the 1 ender pursuant {o the pmvisions
héreof, or (iv) the Borrawer is in defeult of any of his other obligations hereunder and has not cured such default withip (en 10) days afer notice from the
Lender, or (v} the Borrower commils ap act of bankruplcy, or any procecding in bankrupicy is commenced against the Borrower amd Nt dismissed within
thiny (10) days, then the Indebtedness inay at the Lender's option becaine immediately due and payable upon demand, rotwithstanding the due date
provided for in section 1.2 or in any promissory note conlemplated hereby.

In the event that the Collateral is not sufficient o repay the Loan Amount in full on the Due Date, the Borrower shall remain lisble far and shall
iminediately pay to the Lender the amount of any such deficiency.




Investaient of Collateral

M

32

33,

34.

1s.

3.6

Tiie Burrower hereby acknowledges and agrees that the Lender shall engage al the Bomower's CADENSE Ghe 0T more duty qualified invesiment advisers,
e luding discretionary portfolio, maragers, 1o assist in the investment of the Collateral with a view (o meeting the expectations of the pasties as set for},
abarve and 1y lurtherance thereof to maxinezing the capital appreciation of (he Collateral prior 1o the Dye Date while af the same lime minir‘nizing the
income thereon taxable in respect of any pencd pnor to the Due Dage, Subject to section ) 3 below, the Bomower hereby granis 1o the Leader, 1o 1he
Brcatest extenr permitted under applicable law, the descmtiuna:y right and authoriy to sefl, redcem, conve, exchange, invest and reinvest the Collatersi on
bekalf of the Bomower in such manner a5 any such adviser may from time to time consider appropriale, or (o deposit the Collateral in a fully managed
deeount in the name of the Lender or otherwise, subject always to compliance with applicable securities and other laws, which cumpliance shaif be g atl
times the responsibility of the Lender,

The Lender hereby represents and warmanis {o the Borrower that any and al advisers engaged shall at all times exercise in the perfonmance of that
engagement that degree of care angd skill that a reasonably prudent adviser would ex ercise in comparable circuinstances,

The Borrower hereby represents and warmants 1o the Lender as follows:
33a. he or she has a net worth substantiaflly in excess of the Security Depasit,

J3h. he or she has no particular desire or preference as {o the invesiment of the Collateral and agrees that, subject 1o the provisions hereof, the
Lender shall have the full and unfettered discretion to invest the Collateral in such manner as il may consider appropriate, whether or not
such investments ape publicly traded,

Jle heorshehasa high risk tolerance in relation to the investment and reinvestment of the Collateral for the purposes hereof,

In any calendar year the growth on the investment or reinvestment or realization of the Collateral on the security deposit, afler payment of interest and
dpplicable iaxes as outlined ip 3 4 above, the residual growth will be applied to the principal outstanding on the Note,

Notwithstanding any other provision herein contained, the Berrower hereby expressly reserves the right 1o require by notice in writing to the Lender that the
Collateral be invested jn Collateral or other publicly traded securities acceplable to the Lender, acting reasonably, provided that in the even that (i) the
Borrwer exercises such right, or (i} the Borrower Purpornts to withdraw any of the powers of atomey herein granted, or (iji) any of the powers of attomey
granted herein lapse by the application of law, thep the Borrower shall not be entitled to the benefit of paragraph 3.2 above in respect of any period
cammencing an or afler the date of this agreement,

Acknowledgements ang Confirmation

4.9,

\ransaction; (d} the making of the Loan by the Lender 10 the Bomower is a transaction completely separate from and independent of the Pledge and any
other transaction refating thereto and the Bomower wifl be irvevocably obligated to the Lender for Payment of the Indebledness withou regard to any issues
which may arjse between the Borrower and any other person or persons; () the Lender will be obliged to exhaust its recourses in respect of jts security
before looking 1o the Borvower for payment; and (f} nothing contained herein or in any other instrument will be inlerpreted so as 1o oblige the Lender 10
exiend any time for payment of the Indebtedness under any circumstances.

General

sl

3.2,

53,

5.4,

5.5

The Borrower elects domicile at the City of Toronto and the agreement arising from the acceptance of this Application will be Boverned by and interpreted
in accordance with the Jaw of the Province of Ontario and the law of Canada applicable therein,

The Bomower covenants and agrees to pay all legal fees on a solicitow/client basis and other reasonable costs incurred by in cannestion with the realization
ofthe security of the Lender creaied hereby.

Any notice or other Communication to be given hereunder shall be in writing and shal) be sufficiently given if delivered in peson or seny by prepaid
ordinary or registered mitil, in ihe case of ihe Bomower, (0 the address set oul befow, or in the case of the Lender, to its then registered office address in
Onlario or to such other address as may be from time {2 tine indicated by the Lender 1o the Borrower as the address for payment of the Loay Amount.
Cominunications shafl be deemed to be received on the date of actuaf delivery. Any Parly may change its address by giving notice 1 the other.

The Borrower. agrees that the Lender may give, receive from, and share and exchange with athers, including credit buregus and persons with whom the
Borrower has or may have financial dealings, credit and ather information about the Borrower.







